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Mr. James Moxragmezr, Advocate, 


10 Th E 
PETITION of the Prigcip al and Maſters of 
the United Colleges of H * and H. Leo- 
nard's, in the N bf H. Andrews. 


14 


HE chow mentioned Peſtion, having been intimat- 
ed to the — agreeable to your Lord- 
ſhips Appointment, the following Anſwers are 
humbly offered on his Behalf, as his Majeſty's 

Solicitor for the Tithes. | 

The Archbiſhop of &. Andrewthad, in the Times of Fe 
pery, the conventional Brethren of the Priory of St. Andrews 
to be his Chapter; but this Priory being ſuppreſſed at the 
Reformation, and thereafter erected into a temporal Lord- 
Iſhip, it became neceſſary, according to the Epiſcopal Go- 
yernment of the Church, eſtabliſned under King James VI. to 
appoint a new Chapter for that Arhoprick. 

By the zd Act of Parliament, :&h James VI. entituled, 
„Act anent the Dilapidation of Sſhopricks,” it is ſtatute 
Wind declared inter alia, That b Reaſon ir has been ever 
J. found, in all Times paſt, that the feuing of Lands, ſetting 


| of Tacks, aud doing ſick other: ful Deeds, by = 
| _ * an 
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«and Prelates, of any Part of the Patrimony of their ſaid 


4 Benefices, {hould have the Conſent of the moſt Part of 


« their Chapter, without whoſe Conſent it was not leiſome 
to the ſaid Prelates to do any of the {aid Deeds; therefore 
the Eſtates diſcharge all Prelates and Biſhops*ro do any 
* {uch Deeds, without Conſent of their Chapters, or of the 
«« greateſt Number of them.” The Statute then provides, 
that the Chapters of the different Biſhopricks throughout the 
Kingdom, ſhall remain as they formerly were, only with re— 
ſpe& to the Archbiſhoprick of Sr. Andrews, as it was ſuppreſſ- 
ed by the new Erection of the Priory, © whereby the faid 
«© Chapter ceaſes; therefore it is declared, that the faid Cha 
«« ter of Sr. Andrews hereafter ſhall conſiſt of ſeven Perſons 
« of the Miniſtry, dwelling and having their Charge within 
* the Dioceſe of St. Andrews, to be elected and nominate by 
«* the ſaid Archbiſhop himſelf, to be the perpetual Convent 
« and Chapter of the faid Archbiſhoprick in all Time com- 
40 ing.“ | | | 
This Power was confirmed to the Archbiſhop by the 8th 
Act, Parliament roth, Fames VI. to ele& ſeven ſuch Per- 


* ſons to be the perpetual Convent, Council and Chapter of 


e the faid Archbiſhoprick in all Time coming.“ | 

But by the 2d Act, Parliament 22d, of James VI. a new 
Nomination is made of this Chapter, and a Convent is parti- 
cularly fer down to the Archbiſhop, this Statute declaring, 
That the Miniſters ſerving the Cure at the Kirks under- 
« written, preſent and to come, ſhall be eſteemed the Chap- 
* ter thereof, that is to ſay, the Prior of Portmoak, who is 
« Principal of Sr. Leonard's College, and Dean of the Chap- 
ter, the Archdean of St. Andrews, wc.” and fo goes on to 
nominate Deans and Vicars of different Cures, to the Number 
of twenty-four, to whom the full Powers, belonging to the 
Chapter of that Archbiſhoprick are committed. 

Your Lordſhips will obſerve that the Prior of Porimodl, 


Principal of the College of St. Andrews, at the Time of this 
A dy new 


[ 
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Ek and Kingdom, and the Rights and Reyenues pertaining 
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pow Nomination, happened to be Dean of the Chapter, and 
is deſcriptively ſo called in the Act of Parliament. But it 
cannot be Fretended that the faid Principal and his Succeſſors 
in Office thus nominated as one perpetual Member of the 
Chapter, were thereby created Deans of the ſaid Chapter in 
all Time coming. The Office of Dean was elective, it was 
a Church Dignity conferred by the Pope in the Times of 
Superſtition, and after the Reformation came to be in the 
King's Grant, | TN | | gs 
And accordingly when King Chgrles the II. came to make 


| an additional Endowment and Proviſion for this Dean and 


Chapter, by a Grant of the Tithes and Patronages, which for- 
merly belonged to the Parſonage of Kinkell, as fer forth in the 
Petition, he makes no mention of the Prior of Portmaab, or 
Principal of St. Andrews, but only of the Dean of the Chap- 
ter of the Biſhoprick of Str. Audrews for the Time being; 
the Signature was granted in the Year 1663, in favours of the 
Deau of the Archbiſhoprick of S. Audrews, containing a 
Right to the Tithes of Ninbell, and a Right to preſent to the 
ſix Churches within that Parſonage, with Conſent of the 
Archbiſhop of S7. Audrews only; but no Charter or Infeft- 
ment ever paſſed upon this Signature. 125 
By the Abolition. of Epiſcopacy in Scotland, in the Year 1689, 
this Grant, though it had heen duly compleated by Charter and. 
lafeſtment, became ineffectual, and the Right reverted to the 


Crown. By ſeveral Acts immediately after the glorious Re- 


rolution, it is declared, in terms of the Claim of Right, * That 
* Prelacy, and the Superiority of any. Office in the Church, 
„above Presbyters, is, and bath been an unſupportable Grie- 
#* yance and Trouble to this Nation, and contrary to the In- 
* clinations of the Generality of the People ever ſince the Re- 
formation, (they having reformed from Popery by Presby- 
* ters)” and therefore the Offices of Biſhops or Prelates, and 
their Deans and Chapters, Oc. were abgliſhed out of this 


O 


; * 


to the eccleſiaſtical Dignities reverted to the Crown, which 
hath ever been looked upon and experienced, as one of the 
great Bleſſings derived to this Kirk and Kingdom, in conſe— 
quence of the Revolution. 858 5 

By virtue of theſe Laws aboliſhing Epiſcopacy, and all 
eccleſiaſtical Dignities, all Rights, whether of Superiority, 
Patronage, or Tithes, which formerly blonged to Prelates, 
or their Deans and Chapters, came to be veſted in the Crown, 
and have been exerciſed with ſo much Benignity aud Mode- 
ration, that, as might be naturally expected, all the Subjects 
Intereſted, are ever deſirous to diſcover and maintain thoſe 
Rights in the Crown, and to prevent their being unduly alien- ; 
ated. 

It happened however, that though the Name aud Office of MW v 
Dean of the Archbiſhoprick of Sr. Andrews was thus aboliſh- tk 
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ed with the reſt, yet by the Inattention of the Crown's OE MW o! 
ficers, the Principal of the College of &. Andrews has been M ©! 
ſuffered, without any Shadow of Title, to receive the greateſt Pf 


Part of the Rents and Duties, payable by the Land- owners of fu 
theſe Pariſhes, by virtue of Leafes of their Tithes made to c 
them prior to the Year 1663. This erroneous Pay ment has of 
taken its Riſe from the Circumſtance above remarked, that in m. 
the Nomination of the Chapter for the Archbiſhop of F. W 
Andrews, made by the Act 1663, one of the Perſons appoint- 


ed to be a Member of this Chapter is the Prior of Por:moat, ba 
or Principal of the College of Sr. Andrews, who at that Tine M: 
was Dean of the Chapter, and is fo deſigned in the Act. the 
But though the Principals of Sr. Andrews have, by this OP! 
Miſtake and Neglect of the King's Right, been ſuffered o WJ mu 
reap and enjoy the Tack-duries payable for the Tithes of thoſe WW Wit 
Pariſhes, they have never exerciſed any other Act of Proper Un 
ty; nor have they ever at any Period acted as Patrons, till within WW 2" 
theſe ſeven or eight Years, that they have preſented ſuch Per, al: 
ſons as have been named by the Heritors, to whom they hf 2 
du 


agreed to ſell the Patronages. But, in reſpect of their mo 
| e . | itle, 


Title, a Proceſs is juſt now in Court againſt them, to be free 
of the Bargain. + ET ; 57s 
If the Univerſity had conducted their Meaſures with more 
Moderation and Reſerve, they would have had a better Chance 
to continue this accidental Poſſeſſion without Obſervation or 
Challenge; but by graſping at too much, they have occaſion- 
ed an Inquiry, by which their total Want of Title is diſcover- 
ed, and it became the Duty of the Reſpondent's Office, to 
interpole on behalf of the Crown, and the Intereſt of the 
Land-owaers, to object againſt their Title, and oppoſe their 
obtaining any Right from the Crown, 
Some Years ago, the College began to demand from the 
Heritors, by Proceſſes againſt ſome of them, Payment of Tithes, 
without regard to the old Tacks, which had formerly been 
the Rule of Payment. This alarmed the Heritors, and one 
of them raiſed and executed a Proceſs of Prorogation of his 
old Tacks, and declaratory of the King's Right to give ſuch 
Prorogation, in which Libel, the Titles above ſtared were 
fully fer forth, and to which Proceſs, the Reſpondent being 


called as a Party, it would have been an inexcuſable Neglect 


of Duty on his Part, if he had not taken ſome proper Step to 

maintain his Majeſty's Righr; and, as he apprehends, the 

only proper Step: was by the Inhibition complained of. | 
The College of Sr. Andrews, become ſenſible that they 


have no Title to theſe Tithes, have applied to the Lords of h is 


Majeſty's Treaſury for a new Grant, and formal Right from 
the Crown, and the Heritors intereſted have alſo applied to 
oppole this Grant, and maintain the Right of the Crown, as 
much more beneficial for them. And they are encouraged 
with the more reaſonable Hopes of Succeſs, as by the late 
Union of the two Colleges of Sr. Andrews, their Revenues, 
ariſing from proper Titles, produce very ſufficient and ample 

Salaries to the Principal and all the Profeſſors. 3 
In thoſe Circumſtances, the Reſpondent apprehends it is his 
Duty to oppoſe the Deſire of mw Petition, He muſt _ 
the 


3 


the Liberty to aſſure your Leid that he never had any 


Correſpondence or Concert with the Agents for the e 


no Doubt thoſe Agents, as might be reaſonably expected in 


ſuch a Caſe, laid che Inſufficiency of the Colleges Titles open 


to the Crown's Agent for Tithes, and by this Means the Re- 


ſpondent having come to the Knowledge of the Crown's Right, 


thought it was his Duty to interpoſe, in the only proper Man- 


ner, which he apprehends is by executing an Inhibition; and 


it will require very few Words, after what has been above 


ſtated, to juſtify and maintain the Propriety of this Step. 
Your Lordſhips will clearly perceive, from the above State 
of the Caſe, that neither the Principal nor College of Sr, An- 


drews, have any Colour of Title to theſe Tithes and Patro- 
nages, but that, by virtue of the Statutes made after the Re- 


volution, the Right is veſted. in the Crown, as come in place 
of the Dean and Chapter of the Biſhoprick. And it will not 
alter the Caſe, whether it is underſtood, that the Crown was, 


or was not diveſted of the Right, by King Charles his Signa- | 


ture, ratified in Parliament, becauſe, if the Crown was diveſt- 


ed, it was only in favours of the Dean, to be Part of the Re- 


venue of the Chapter, and not in favours of the Principal or 


College of Sr. Audrews, of whom there is not the leaſt Men- | 


tion in the Grant, and if the Crown was not diveſted, then 
the Right remains where it was. 

It will alſo be manifeſt to your Lordſhips, that the AR, paſſed 
in the 20th Year of his late Majeſty's Reign, incorporating the 
two Colleges, created no new Right, but only united the 
Rights and Revenues of both Colleges into one, that Statute 
cannot be conſtrued to take a Right from the Crown; and 
the Words of it are ſufficiently guarded, “ That the Princi- 
„pal of Sr. Leonard's College "ſhall continue to enjoy the 
« Right he has, of granting Leaſes of the Tithes, Oc.“ As 
therefore it is clearly inſtructed, that the Right is in the 


Crown, that .the Petitioners have no Manner of Title, and 
that 


that their Poſſeſſion has been alrogether precarious, and ſuf- 
fered by the Neglect of the Crown's Officers, the Petitioners 


* 


this Caſe, neither can the Petitioners juſtly found upon the 
Act of Sederunt, or the Authority of Lord Sair, concerning 
the Poſſeſſion of Benefices, or Eccleſiaſtical Rights, as that 
Rule relates only to the Revenues of the Clergy, and can in 
no Caſe be applied, where the Titles are not ſuppreſſed, or 


rmiſſing, but being extant and produced, clearly inſtruct a 


Right in the Crown, and not in the Party who has had a 
poſſeſſion manifeſtly unlawful. 5 

It will admit of no Doubt, that the Reſpondent's Duty re- 
quired a proper Courſe to be taken for maintaining the Crown's 
Right in this Caſe, and he apprehends, that this Inhibirion 
was the only proper Method both to ſtop the tacite Reloca- 
tion, that the Heritors may be brought to take their Tacks, 
if expired, from the Crown, which is undoubtedly Titular, 
and to interpel the Uſe of Payment which has been made to 
the Principal of the College of Sr. Andrews, without any Sha- 
dow of Title. EE 

This has been the conſtant Practice in ſuch Caſes, and is 
authoriſed by the Opinion of our Lawyers: Lord Stair ſays, 
Title Tiends, Sect. 23d, © That Inhibition being duly uſed, 


I © ic interrupts tacit Relocation, or the Uſe of Payment, not 


only for the Years wherein it is uſed, but for all other ſub- 
« ſequent Years.”—And again, Lib. 4th, Tit. 24th, Sect. 2d, 
he fays, © Thar Inhibition 1s the legal Way of interrupting 
« tacit Relocation of Tiends, or Uſe of Payment.” And the 
ime Doctrine is very diſtinctly laid down by Mr. Erſbine, 
Title Tiends, Sect. 21ſt, where he ſays, To ſtop the Effect 
« of tacite Relocation, the Titular muſt raiſe and execute an 
„Inhibition of Tiends againſt the Tackſman, which differs 
PEE 66 much 


| E — 
« much from Inhibition of 99 is intended merely to 
« interpel or inhibit the Tackſman from further intermeddling. 
« This Diligence of Inhibition may alſo be uſed at the Suit of 
« the Titular, againſt any other Poſſeſſor of the Tiends.” And the 
only Uſe ever made of ſuch Inhibitions, by the Officers of 
the Crown, is to regulate the Commencement of the Leaſe 
of Tithes, when they come to be expede in Exchequer by 
the Proprietors of the Lands. | 


In reſpect of all which, the Reſpondent hopes that your Lord. 
ſhips will refuſe the Deſire of this Petition. 


FRA. GARDEN, 


